THE FAMILY PLANNING ASSOCIATION OF HONG KONG
Anti-Sexual Harassment Policy and Procedure

In this Policy,
“The Association” refers to The Family Planning Association of Hong Kong
‘Relevant Persons” refer to the Management, Staff, Members (including Service Users) and

Persons who provide services to the Association, i.e. Volunteers, Interns, Contract Staff,

Suppliers and Agents )

Principles, Objectives and Responsibilities

1.1

Sexual harassment is discriminatory and unlawful. It may entail civil liability or even
criminal consequences. Everyone has the rights to be respected and be equally treated.
Once an act of sexual harassment occurred, any person in the Association has a right
to lodge a complaint. Sexual harassment in the Association would not be tolerated. The
Association is determined to eliminate and prevent sexual harassment.

1.2

The Objective of this Policy is to ensure all the Relevant Persons in the Association are
able to work, participate in activities or provide / have access to services in a safe and
sexual harassment-free environment.

1.3

The Association and all the Relevant Persons have the obligation and responsibility
to prevent and eliminate sexual harassment, including respecting the will and feelings
of others, refusing to tolerate any sexual harassment behavior, and supporting others
to take reasonable steps to stop sexual harassment.

1.4

The Association would set up a regular review for the Anti-Sexual Harassment Policy
& Procedure every two years, encourage Management, Staff, Volunteers, and Interns
to join the related trainings, update the latest information about the Policy and
announce related channels to lodge the complaints.

1.5

Any Relevant Person can lodge a complaint with the ‘Complaint Handling Panel’ if the
he/she was sexually harassed or withessed any acts of sexual harassment. The
Association would handle the complaints seriously and promptly on the principles of
fairness, impartiality and confidentiality.

Complainants and witness(es) should be protected under the Sexual Discrimination
Ordinance (SDO) against any acts of victimization, i.e. penalty or being treated less
favorably. Should any staff of the Association lodge a complaint with false and
malicious intent, or knowingly provide false information during any conciliation or
complaint handling process, the Association reserves the right to take disciplinary
actions after investigation and verification.

Definition of Sexual Harassment

2.1

Sexual harassment means a person makes an unwelcome conduct of a sexual nature
to another person. The unwelcome conduct includes unwelcome sexual attention,
unnecessary physical contact, talking about issues of a sexual nature, or making a
sexual advance. It also amounts to sexual harassment if one finds the environment




sexually hostile, in which he/she feels intimidated.

Following the Sex Discrimination Ordinance (SDO), the legal definition of Sexual
Harassment is:

(a) Ifany person,

(i) makes an unwelcome sexual advance, or an unwelcome request for sexual
favours, to another person; or

(if) engages in other unwelcome conduct of a sexual nature in relation to that
person;

in circumstances in which a reasonable person, having regard to all the
circumstances, would have anticipated that she would be offended, humiliated or
intimidated; or

(b) The person, alone or together with other persons, engages in conduct of a sexual
nature which creates a hostile or intimidating environment for another person.

The Sexual Discrimination Ordinance (SDO) renders sexual harassment between
persons in an employment relationship, and that between providers and users of
goods, facilities or services unlawful. The SDO also prohibits sexual harassment
between workplace participants in a common workplace, in which the workplace
participants include employees; contract workers; contractor employees; interns; and
volunteers.

2.2

All provisions in the SDO related to sexual harassment are applicable to both men
and women as well as sexual harassment between persons of the same sex. Sexual
harassment may occur to any person, regardless of gender.

2.3

Even if the act of sexual harassment is not intentional or there is no evidence to
prove the intention, it amounts to sexual harassment once the act meets the definition
of sexual harassment.

2.4

Unwelcome behaviour needs not to be repeated or continuous. A single incident can
also amount to sexual harassment.

2.5

Sexual harassment may occur to any person, e.g., a service user harasses the
Association’s worker; or harassment between the Association’s workers and peers. It
may also be related to a power relationship, i.e., the powerful harasses the weak,
based on one’s job position, working experience or race.

Examples of Sexual Harassment

3.1

Some examples of Sexual Harassment

e Unwelcome request and unwanted invitations for sex
e  Sexual comments or jokes

e Intrusive questions or insinuations of a sexual nature about a person’s private
life

e Displaying or distributing offensive or pornographic materials such as posters,
pinups, cartoons, graffiti or calendars

e  Offensive communications of a sexual nature (letters, phone calls, faxes, e-
mail messages, etc.)




e  Staring or leering on a person or his/her body

e  Touching or fiddling with another person’s clothing, e.g., lifting up skirts or
shirts, or putting hands in the person’s pocket

e Repeated attempts to make a date, despite being told "NO" each time

e  When conducting Sexuality education program or Sex therapy, staff’s private
sex life was asked by participant or client

e Volunteers make sex jokes about staff during the organizing of events, vice
versa

e  Some staff changed the discussion contents into sex-related topics which
offend other persons during a work meeting

(Reference: The Equal Opportunities Commission)

Rights of victim and various actions to be taken

4.1

Every person has a right to lodge a complaint or take other appropriate actions against
sexual harassment. The Association’s complaint handling mechanism and procedure
would not affect the right of the Complainant to lodge the complaint with The Equal
Opportunities Commission (EOC), report the case to the police or file legal proceeding in
the District Court.

4.2

The victim may take the following actions if he/she is sexually harassed:

e  Speak up at the time. Tell the harasser that his/her act is unwelcome and should
be stopped immediately.

e  Keep a written record of the incidents, including the dates, time, location, witnesses
and nature (what the harasser has said or done) and his/her own response.

e Tell someone he/she trusts and ask for emotional support and advice.

° Lodge a formal or informal complaint with the "’ Complaint Handling Panel of the
Association. An informal complaint can be made verbally or in written form to let
the parties concerned understand the issue from a different perspective in a
communicative approach, and to settle the dispute. (refer to Part 6 for details);

A formal complaint should be in written form and be formally investigated by the
Complaint Handling Panel of the Association. The process and findings of the
investigation (including disciplinary or other appropriate actions, if any) should be
properly recorded in writing, with recommendations. If the complainant is
dissatisfied with the outcome of the informal complaint, he / she can lodge a formal
complaint. (referto Part 7 for details)

e  Contact EOC’s Anti-Sexual Harassment Hotline at (2106 2222) to seek information,
including definition of sexual harassment, relevant legal provisions, complaint
procedures, other community resources, related information and assistance.

° If the person who is sexually harassed intends to lodge a complaint with the EOC,
he / she should take action within 12 months after the incident occurred. The
complaint methods and forms could be referred to the EOC website at
(www.eoc.org.hk). The EOC would encourage the persons concerned to settle the
dispute by conciliation. In case conciliation fails, the complainant may seek other
forms of assistance from the EOC, including legal advice.

e If criminal element is involved, the case is suggested to report to the police
immediately.



http://www.eoc.org.hk/

e  Consultalawyer, or to take legal proceedings in the District Court within 24 months
after the incident occurred

Principles of handling Sexual Harassment complaints

° Fairness:

Enquiries and complaints should be handled in a just and impartial manner to ensure
thatthe complainant and the alleged harasser are fairly treated, and both parties have
chances to present their case.

o  Confidentiality:

Assurance should be given to persons concerned that all information and records
related to a sexual harassment complaint will be kept confidential and only be
disclosed to relevant persons on a need-to-know basis. Under the principle of natural
justice, the Association should inform the alleged harasser about the details of the
allegation.

o Avoidi lelay:

Complaints should be handled promptly because both the complainant and the
alleged harasser are under pressure from the sexual harassment complaint case.

e Transparent procedures:
The handling procedures related to sexual harassment complaints is incorporated in
this policy and will be promulgated to all Management, Staff, Volunteers, Members,
Service Users and Relevant Persons in the Association. If the complaint involves a
minor or a person with cognitive disorder due to disability (The mentally handicapped

or the Dementia), the Association will acknowledge the concerned person and
his/her parents/guardians about the relevant rules and disciplinary actions.

o  Protection f lainants and wit _

Complainants and witnesses should be protected against victimisation, i.e. being
treated less favourably, including being retaliated (which in itself is an unlawful act of
discrimination under Section 9 of the SDO) because of the complaint case.

o  Avoid conflict of i

If the person who handles the enquiry / complaint case is closely related to the
complainant or the alleged harasser (for instance, relatives), orthe alleged harasser
is the person in-charge of handling sexual harassment complaints, the case should
be handled by another person.

° Anonymous complaint:

Whether the complaints are anonymous or not, the Association would make inquiries
or conduct investigation. If the anonymous complaint involves a minor or a person
with disability, the decision to follow up with the complaint or not would be made
more carefully.

° Avoid further distr ing th mplainant:

Showing empathy to the feelings of complainants, for instance, documenting
information in a complete manner to avoid asking the complainant to keep telling the
unpleasant experience again and again, respecting the complainant’s preference in
appointing investigators of the same sex to conduct the interview, etc. in order to
ensure that the complainant would not be unnecessarily further distressed or
humiliated. Complaint cases should be handled discreetly so that the other related
parties would not be unnecessarily distressed.




Informal handling mechanism for sexual harassment

6.1

When a person is sexually harassed, an informal complaint can be made verbally or in
writing to the Administrative Manager (refer to Note 1 for contact number and email) with
full name and details within 90 days'™ after the incident occurred. Informal complaint
handling mechanism is suitable for handling relatively minor or single incidents of sexual
harassment, especially when the alleged harasser does not realize the concerned
behavior is an act of sexual harassment. This complaint handling mechanism focuses on
resolving the conflict and stopping the act of alleged sexual harassment through a
communicative approach, and is potentially quicker to process and to solve the problem.
It does not involve an investigation.

6.2

Depends on the situation and the consent of the complainant, the complainant may seek
advice from the Complaint Handling Panel of the Association and then deal with the
situation himself/herself or by suitable designated persons. The Complaint Handling Panel
or designated persons may talk to the other party about the matter, ask the other party to
stop doing the act, and reaffirm the Association’s policy on zero-tolerance of sexual
harassment.

6.3

The Complaint Handling Panel would only conduct the conciliation under mutual
agreement of the complainant and the alleged harasser. Legal rights and remedies of both
parties will not be forfeited by entering into conciliation.

6.4

After the case had been resolved, the Complaint Handling Panel must submit a written
report to the Personnel Subcommittee, outlining the contents and the steps taken to
resolve the complaint. The report would be handled confidentially and on ‘need-to-know’
basis, which could only be kept and reviewed by designated rank / responsible persons
(Chairman of the Council, Chairman of the Personnel Subcommittee, Complaint Handling
Panel and Senior Management). The documents should be destroyed following the
guidelines of the Office of the Privacy Commissioner for Personal Data within a specific
time limit to protect the privacy of all relevant parties.

Formal handling mechanism for sexual harassment

7.1

A formal handling mechanism is followed for more serious or repetitive sexual
harassment complaints, or when sexual harassment continues or the dispute between
the two parties cannot be resolved using an informal mechanism. The complainant
could lodge a complaint in writing to the Administrative Manager (refer to Note 1 for
contact number and email) with full name and details within 90 days' after the incident
made known or occurred.

If the complainant had already lodged an informal complaint, the formal complaint
should be lodged in writing with full name and details within 150 days' after the incident
has been made known or occurred.

7.2

A formal mechanism involves investigation. The complainant would be formally
interviewed. The alleged harasser would be informed about the complaint and be
given the opportunity to respond to the allegation. Witnesses, if any, may also be
interviewed.

If the complainant or the alleged harasser is a minor, with cognitive disorder, other
disabilities or with communication difficulties (e.g. because of the language or dialect
used by the Relevant Person), he/she could be accompanied by
parents/guardians/relatives during the interview to safeguard his/her rights. The




interviews and the statements of both the complainant and the alleged harasser
should be documented in writing.

7.3

A written report should be prepared to give an account of the investigation outcome,
disciplinary or other appropriate actions (if any) and the considerations behind to both
the complainant and the alleged harasser. If one party does not accept the
investigation outcome, the party may appeal to the council for a review of the case.

The Appeal Panel ¥ (at least three members) delegated by the Council will make the
final decision. The complainant could also lodge the complaint through other channels,
seek legal advices or take legal proceedings.

After investigation, if the acts amount to sexual harassment, the Personnel
Subcommittee will decide the disciplinary actions and appropriate follow up. For
instance, verbal or written warning, attending counselling sessions / anti-sexual
harassment training. Dismissal, expulsion from membership and suspension of
services would be put into consideration for more serious cases.

7.4

Sexual Harassment acts may amount to criminal offences, such as indecent assault,
distribution or display of indecent and obscene articles. The Association would
consider referring those cases to the police.

7.5

Principle of judgement :

The formal complaint handling mechanism involved investigation. Judgement on the
case involves making a finding on the balance of probabilities, i.e. is it more likely than
not that sexual harassment has occurred.

Arrangements during the investigation period

8.1

Contact between the complainant and the alleged harasser, especially individual
contact, should be avoided during the investigation period. Provide emotional support
or referrals to the complainant if necessary.

8.2

If the alleged harasser is a staff of the Family Planning Association, the
division/department in charge/Senior Doctor should designate another staff to provide
service/contact the concerned outsider complainant. If the alleged harasser is a
department/division head/Senior Doctor, the Executive Director would designate an
appropriate person to contact the complainant.

8.3

If the alleged harasser is an outsider, the Family Planning Association should
designate another staff to provide service/contact the concerned alleged harasser.
The Association should ask the outsider to stop the alleged harassment act.

8.4

If the alleged harasser, who is an outsider, does not stop the alleged harassment act,
the Association may decide not to contact/provide service to the outsider until the
alleged act had been stopped.

8.5

During the process of conciliation, investigation and appeal, relevant documents
should be kept strictly confidential so as to protect the privacy of all involved parties.
Nonetheless, if the complaint involves criminal investigation or prosecution, the
Association may need to provide the necessary documents. When the harassment
act had caused grievous harm to the complainant or other persons, the Association
may be requied to intervene and disclose related information to a third party due to




potential liability (such as reporting a crime).

8.6 For any enquiries regarding the ‘Anti-Sexual Harassment Policy and Procedure’,
please contact the Administrative Manager at:

Contact phone: (852) 2575 4477 Email : fpahk@famplan.org.hk

"'/ Composition of the Complaint Handling Panel of The Family Planning Association, Chairman
of the Personnel Subcommittee, a non-remunerated delegate and a legal advisor appointed
by the Subcommittee. The Panel should include not less than two members of different
genders. In the absence of conflict of interest, the Executive Director and the Administrative
Manager (Secretary of the Complaint Handling Panel) represent the Association to join the
panel meeting.

Complainant may contact the Complaint Handling Panel through the following channel:

Administrative Manager
Phone: (852) 2575-4477
Email: fpahk@famplan.org.hk

*/ Any delay in handling of complaint could cause difficulties to the investigation and the
collection of evidence, therefore a time bar is set for lodging complaints. Taking into account
that the victim may postpone lodging a complaint due to post-incident anxiety and distress, to
avoid victims being discouraged by the time bar, delayed complaints with justifiable reasons
(e.g. hospitalization for medical treatment) would be handled with discretion.

) The members of the Appeal Panel of The Family Planning Association would be appointed by
the Council. The Appeal Panel should include at least three non- remunerated persons of
which at least two persons are of different genders. In the absence of conflict of interest, the
Executive Director and the Administrative Manager (Secretary of the Complaint Handling
Panel) represent the Association to join the panel meeting without conflict of interest.

References:
1) ‘Sex Discrimination Ordinance’
2) EOC - ‘Formulating Policy on Anti-Sexual Harassment in Social Service
Agencies’
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